
 
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF WEST VIRGINIA 
CHARLESTON DIVISION 

 
IN RE: COLOPLAST CORP. PELVIC SUPPORT  
SYSTEMS PRODUCTS LIABILITY LITIGATION                 MDL No. 2387 

 
 

PRETRIAL ORDER # 72 
(Order Approving the Law Offices of Fenstersheib & Associates, P.A.  

Qualified Settlement Fund) 
 

Pending is a Joint Motion for Approval of Qualified Settlement Fund, filed August 19, 2015 

[Docket # 357].  The Law Offices of Robert J. Fenstersheib & Associates, P.A. and the Law Offices of 

Fenstersheib & Berkowitz, P.A. (collectively “Fenstersheib”), as counsel for certain Plaintiffs in this 

MDL 2387, and Defendant, Coloplast Corp. (“Coloplast”) (Fenstersheib and Coloplast, together, the 

“Parties”) have jointly moved the Court for entry of an Order to aid in the efficient processing and 

administration of a confidential settlement agreement (the “Settlement Agreement”) between 

Fenstersheib and Coloplast to resolve the claims of those certain Plaintiffs (clients of) Fenstersheib, as 

against Coloplast,  relating to the implant of Coloplast pelvic mesh products.   

In particular, the Parties’ Motion seeks an Order:  (1) approving an Escrow Agreement (the 

“Escrow Agreement”), Exhibit A, which creates the Fenstersheib TVM Settlement Fund (the “Settlement 

Escrow”), (2) where the Court retains continuing jurisdiction and supervision over the Settlement Escrow, 

and (3) determining that the Settlement Escrow constitutes a “qualified settlement fund” within the 

meaning of Section 468B of the Internal Revenue Code of 1986, as amended (the “Code”) and its 

accompanying Treasury Regulation Sections 1.468B-1 et seq. 

The Joint Motion also requests that other pelvic mesh settlements be afforded the opportunity to 

be efficiently administered using the same process such that Sub-Accounts be created, per settlement with 

different defendants, using a single qualified settlement fund, for the certain Plaintiffs represented by 

Fenstersheib to minimize maintenance costs, as being in the best interests of Plaintiffs.   
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The Court, having reviewed the Joint Motion and the Escrow Agreement, and finding good and 

sufficient cause, FINDS and ORDERS as follows: 

1) The Motion is GRANTED.   

2) The terms of the Escrow Agreement are approved. 

3) The Settlement Escrow constitutes a qualified settlement fund within the meaning of Section 

468B of the Internal Revenue Code of 1986, as amended, and its accompany Treasury Regulations under 

Section 1.468B-1 et seq.   

4) The Court will retain continuing jurisdiction and supervision over the Settlement Escrow, 

following the terms of the Escrow Agreement. 

5) Garretson Resolution Group, Inc., shall serve as Escrow Agent, pursuant to agreement of 

the Parties.  The Escrow Agent shall administer the Settlement Escrow pursuant to the terms and conditions 

of the Escrow Agreement.   

6) U.S. Bank, N.A., shall serve as the Custodian that will hold the funds subject to the Escrow 

Agreement, pursuant to the agreement of the Parties. 

7) Further, the funds held by the Custodian, and managed by the Escrow Agent shall only be 

disbursed by the Escrow Agent pursuant to and in conformity with the terms and conditions of the Escrow 

Agreement and Settlement Agreement, which include provisions for payments into MDL funds as 

appropriate. 

8) The Escrow Agent is granted the authority to take any actions consistent with the Escrow 

Agreement and the Settlement Agreement.   

9) The Escrow Agent shall have the authority to conduct any and all activities necessary to 

administer the Settlement Escrow. 

10) With leave of court upon achievement of future settlements, settlements for Fenstersheib 

Plaintiffs may use a single qualified settlement fund to consolidate tax reporting, tax return preparation, 

and to minimize maintenance costs, using separate Sub-Accounts for pelvic mesh products manufactured 
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by those separate defendants, beginning with Coloplast, listed in the Joint Motion. 

The Court DIRECTS the Clerk to file a copy of this order in 2:12-md-02387 and it shall apply to 

each member related case previously transferred to, removed to, or filed in this district, where applicable, 

which includes counsel in all member cases up to and including civil action number 2:15-cv-12712.  In 

cases subsequently filed in this district, a copy of the most recent pretrial order will be provided by the 

Clerk to counsel appearing in each new action at the time of filing of the complaint. In cases subsequently 

removed or transferred to this court, a copy of the most recent pretrial order will be provided by the clerk 

to counsel appearing in each new action upon removal or transfer. It shall be the responsibility of the parties 

to review and abide by all pretrial orders previously entered by the court. The orders may be accessed 

through the CM/ECF system or the court’s website at www.wvsd.uscourts.gov. 

      ENTER:  August 31, 2015  

 
 

 
 

 
 

 



EXHIBIT A

ESCROW AGREEMENT

THIS ESCROW AGREEMENT (hereinafter referred to as "Agreement") is entered
into for the purpose of administering settlement proceeds through a settlement escrow account
{"Settlement Escrow") established as a qualified settlement fund to resolve tort claims as part of
a settlement process for certain individuals' confidential settlements relating to their Coloplast
pelvic implants and all other Claims as defined in a Master Settlement Agreement (the "MSA")
between and among Coloplast Corp., Coloplast Manufacturing US, LLC, Coloplast A/S, and
Mpathy Medical Devices, Inc., and their related and affiliated companies (collectively,
"Coloplast") and the Law Offices of Robert J. Fenstersheib & Associates, P.A. and the Law
Offices of Fenstersheib & Berkowitz, P.A., (collectively "Fenstersheib"), acting on behalf of
certain claimants represented by Fenstersheib ("Claimants"). The MSA, in part, provides for the
creation of a qualified settlement fund to resolve or satisfy all claims and complete all payment
obligations identified in the MSA. This settlement escrow agreement and the Settlement Escrow
account was approved in the fileq Order, as a qualified settlement fund, by the U.S. District
Court, S. District West Virginia, Charleston Division, in Re: Coloplast Corp. Pelvic Support
Systems Product Liability Litigation, MDL No. 2387 (the "Court").

This Agreement, established to create the Settlement Escrow account, to hold the total
settlement proceeds payable under the terms of the MSA separate from settlement escrow
accounts to be established by Fenstersheib under the same Qualified Settlement Fund for other
pelvic mesh settlements involving other defendants, per Court Order, is made and entered into,
on the last date signed below, by and among:

1. Law Offices of Robert J. Fenstersheib & Associates, P.A. and Law Offices of
Fenstersheib & Berkowitz, P.A.; and

2. The Garretson Resolution Group, Inc. d/b/a Garretson Resolution Group, or its
successors designated in accordance with this Agreement, and by Court Order, as
the Escrow Agent for purposes of settlement, but as Administrator for purposes of
qualified settlement fund administration (herein referred to as "Administrator");
and

WHEREAS, Coloplast has agreed to pay the sum set forth in the MSA (hereinafter
referred to as "Settlement Proceeds") into the settlement escrow account in order to, pending
satisfaction of the other terms and conditions of the MSA, fully and completely extinguish any
potential liability of Coloplast to all settling plaintiffs represented by Fenstersheib, identified as
Exhibit A to the MSA;

WHEREAS, Section 2 of the MSA sets forth the terms and conditions: (i) governing the
creation of the account, to be established as a "qualified settlement fund" (as defined in Treas.
Reg;, § 1.468B-l(a)); and (ii) governing the deposit of the Settlement Proceeds into that escrow
account by Coloplast, to be retained therein and distributed therefrom in accordance with the
terms of the MSA and this Agreement;
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